
U.$, Environmental Protection Agency
U~$. Department of the Interior
U~S. ~Department of Commerce

Washington, D.C.

April 17, 1998

John Caffrey, Chair
S~a~e water Resources Control ~oa~d
901 P Stree~
SacramentO, CA 95814

.~Douglas~Wheeler
Secretary ~o~ Resources
1416 9nh Street                                            ~
Sac~amento~ CA 95814

Dear ~Lr. Caffrey .and Mr. ~heeier:     ..                           ..

We.u~ders~and ~hat the S~a~e Wa~er.Resource$ Control Board isconsidering a
revised scheduie~of ~he water ri~h~s he~rin~s ~o impl~en~ ~he ~ay-De~ta
Accor~ a~d.Water Q~ality Control Plan (wQCP) s~a~dards, which w~u!d ~d ~he
hear£ngs weil beyond the ~d o~ the ye~-. We are deeply �onceded ~hat such a
si~ific~t delay ~ay ~ea~pro~reSs toward meeting o~ shared commitments
in ~e ~F~ process ~nd rela~ed pr~a~.                          "

~ you~Ow, a~�ordin~ ~ the s~he~ule includedin ~he F~awor~ A~r~en~
between the s~a~e ~d federal a~enc~es t~t. es.~abli~he~ the foundation f~r the
~cord ~d the ~F~ Bay Del~a.Prog~am, ~e Board was orlgin~l~y e~ec~ed to
compleEe ~he waue~ ~ights hea~i~gs ~n.~Ehe s~e~ of 19S7. ~is schedule ~o~d
~ve allo~d-the impacts of a new Wate~r~h~s decision ~o be f~!y
inco~ora~d inta the C~process. Un~ort~tely, the d~aft E~S was not
~eleas~~il Nove~er @f 1997.. ~e Board ~hen ~¢~ced t~ the hea~in~
p̄~oaeSs ~I~ be ao~le~ed ~t the end of 19S8, when ~he Board’.s interim
¯ dec~slon.~o ~plemen~ ~e Accord. s~dards e~ires. Earlier th~S year,
however, ~he ~oa~d released, a draft ~e~ised schedule tha~ would res~=c~ur~
the hearing pro~e$~ ~o. allow ~ha B~rd ~o acn first on-~y n~o~ia~ed
a~ree~n~s t~t ~ve been developed, bu~ would als~ eXt~d uhe hearings ~i!
into n~ year.
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We share the Board’s ~esire to accommodate negotiated agreements among the.
water rights holders in ~he Bay-Del~a watershed, and ~he federal agencies have
supported.development Of aphased schedule to ~acili~a~e those agreements. We
are concerned, howeve~ tha~ ~he nego~iationsa~e unlikely to be successful
unless ~he Boar~~S’ prepared~o act ~n a timely fashion. ~der the Board’s
draft revised schedule, evidentiary hearings in areas where nesotia~ed
.asreemen~s are noK developed or adopted would not even begin until 1999, four
years after the Accord wassigm.ed. Delays of th~s magn. i~de in the Board’s
decision are unlikely ~oprovide ~uch incentive for negotiat&ons ~o
or be completed~prOmp~ly..

-.
We are also concerned tha~ the revised schedule may~h~eaten the progress ~ade
~o date toward completing ~he. next p,~ase of ~he CAL~ED ~ay-Delta P~o~ram.
you M~W, ful! impiemen~a~ion ~f the ~ay-Delta ACcord and WQCP s~andards is
th~ fo~tion upon .which the long-ten--FED Prog~am is based. ~n addiZion,
the success of the ~L~D Program will be based in large par~ on our ~ility
to provide assur~ces that co~itments to ~eet program goals will be me~ in a
timely fashion. For ~hese reasons, it will be ~xtremely diff~c~t, if
impossible, to develop brQad-based s~Dport £or a ~D assu=~ces package in
the continued absence oftimely, decisiv~ acuionby the Board.to meet overdue.
commih~n~s on wa~er ~igh~s ~d Water ~!i~y st~=~ comp!i~ce.

We. are further conceded t~t ~he Board’s proposed delay ~ ~eaching afinal
comprehensive decision may affec~ the ongoin~ impl~ntation of the Accord.
By its ~erms, the ACCOrd was in~ended as an imterim measure,-desired Uo ’
p~ovide certainty¯ for both water users’and environmen~ai interests pen~in~
!ong-te~decisions on ~any of Ca!ifornia~s resourc~ ~Se~ .issues. ~e
~iginal Accord ~i~ed in 1994 explicitly ~visi~ed Dhe e~edi~ious
~om~letion of ~he state Board,s~wa~er rights decision. Last fall, when the
~�ord was ~Uended for one:year, ~he fed~ra! partias:a~ain were relying en
rep~@sen~atioms ~hat the ~Uate Board water r~gh~s process wo~ be co~le~ed
before.~he ~d of i%98..Although we rec~ize =ha~ the Board proposes t~ing
interim action t~ a~s~re, that A~cord pro~ections donot~e at. ~he end~of
Ehe year, we never intended t~ ~he Accord become vie~d as a "pe~ent" -’~
fixture ~cus~ng the inability of the S~ate Board to c~lete i~s process,
The federal cO~i~ments i~ ~he Accord, both ~hose to meet ~ter ~ality
st~dards ~ the ~n~erlm period, and ~ose conceding the ~gered species
A~, were ~de in ~he ~ont~u of a limi~ed-~e~ interim ag~eem~£, ~d all of
~hefederal agencies Wi!l need ~o carefully uonsid~= the desirability of
ex~endin~ %hossco~iuments ~o acco~oda~e the schedule envisioned by~he
Board.
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We also nou.e ~ha~ the Board’s schedule may have’.consequences for
decisions under the Endangered Species Ac~ (ESA), As you know, ~he Na:iona!
~rine Fisheries Service (NM~S) an~ the U,S. ~i~h and wlld~z~e Se~zice
have worked ~Iose!y ~nd successfully wi~h the Sta~ of Cali~orni~ to develop
Sta~e and Ioca~ programs and regulatory mechanisms tha~ obviate t~e need to
!istaddi£iona~ species u~der ~he ESAo We hope~hat this coilaborative
.approach ~o species pro~ec~ion wil! continue, ~ev~rtheles.s, as recent.
judicial decisionshavedemonstrated, the federal, agencie~¢anno~ rely on m~re
promises o~ future re~ulatmry action .no avoid listingS. !~ fine1 action by
the 8card implementing ~he Water ~uali~y control Plan is again delayed,
will be more difficul£ for NMFSandFWS ~o conclude t~hat regulatory mechanisms
are in place ~o assur~ ~he p~0tec~ion ¢f candidate and prcpose~ species.

.F~r all of ~hese reasons, we ~elieve that.the, p0~en~ial                impacts:    : o~ ~he Board’s
schedule on CALFEDand related programs should be f~rther discussed and
e4a!ueDed among all the parties, and suggesh ~hat ~he ~axd consider .mo~e
specific mechanismswithin its ~rocess ~o beu~er assure =omp!~tion Of a
comprehensive wa£e= rights de¢isionas soon as possible, O~herwise; we risk
losing public confidence in our ability to fully impleme~ and.apportion
responsibility for ~he Bay Delta Accord s~a~dards, just as we are seekin~
public suppor.~ for long ~e~m solutions that will d~d even
commitment and grea~er leadership f~um =he CALFED a~enc~es, qiv~n the
i.~portance ~f the Accord and ~he CALFED ~ro~ram to the 8taUe"s econc~y and
environment, we simply canno~ afford £o incur sisniflcant ~elays in ~he
Board’s ~rocess,

we believei= would be useful to schedule a meeting ~o discuss these issues
following ~be s~ate board workshop on ~Ap=il ~I. ~n the meantime,.~!ease call
us if you have questions, or have you~ staff contact Patrick W~gh~ aD 415-
744-I0~4.

~ Sincerely, .
~__" " /---’~//."           . "-~/-.).~

.,
. i i- ..,../~ .- I/ . /~’.

AssiStan~ Adminlstralor . Assis~anl Secretary Deputy Secreta~y "
U.S, ~2A ~,S. Dep~ of Commerce ~.S. Dep~
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